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In tłie Coiirt of Appeals of the District of Columbia. 


Dennis McCarthy, Appellant, 

vs. 

Jeremiah J. Q,uinn. 


No. 1120. 


a Supreme Court of the District of Columbia. 

Jeremiaii J. Quinn et al.) 

V8. >No. 15751. In Equity. 

Dennis McCarthy et al. ) 

United States of America, 1 
District of Columbia, J ss ' 

Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filecl and proceed- 
ings had in the above-entitled cause, to wit: 
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Bill to Enforce Mechanics’ Lien. 


Filed July 28,1894. 


In the Supreme Court of the District of Columbia. 


Jeremiaii J. Quinn and Samuel Boss, the 
Latter Doing Business as Barber & Ross, 

vs. 

Dennis McCarthy, Josiah C. Stoddard, Ad- 
dison G. Dubois, The Washington National 
Building and Loan Association of Washing¬ 
ton, D. C. 




Equity. No. 15751, 
Docket 37. 


To the supreme court of the District of Columbia, holding the special 
term for equity business: 

Your complainants, Jeremiaii J. Quinn and Samuel Ross, the lat¬ 
ter doing business under the name and style of Barber and Ross, 
respectfully show unto the court as follows: 

1. They are citizens of the United States and residents of the 
District of Columbia and they bring this suit in their own right. 
The defendants are all citizens of the United States and residents of 
the District of Columbia except the defendant The Washington Na¬ 
tional Building and Loan Association of Washington, D. C., which 
is a foreign Corporation organized under the laws of the State of 

J— 1120a 
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Yirginia, but having an offico and agents and doing business in the 
District of Columbia. 

2. Heretofore, to wit, on the 6th day of February, A. D. 1893, 

2 the complainant Jeremiah J. Quinn contracted witli the de- 
fendant McCarthy to construct for him eight smali houses in 

or near Tennallytown, in the District of Columbia, upon the ground 
hereinafter morę particularly described, and to furnish all materiał 
and labor necessary to complete the same according to plans fur- 
nished said McCarthy by said Quinn, and in consideration thereof 
said McCarthy agreed to pay said Quinn the sum of $2,750.00, 
$1,000.00 thereof to be paid when the buildings were under roof, 
and the residue of the contract price when the houses were finished 
and completed. 

A copy of said contract is herewith filed, marked “Complainant’s 
Exhibit No. 1,” and is prayed to be read and considered as part 
liereof. 

3. Your complainant Jeremiah J. Quiim further alleges that he 
fully completed said buildings on the 24th day of October, A. D. 
1893, on which day he turned over the keys therefor to tlie said 
McCarthy, and he thereby became entitled to receiye from the said 
McCarthy the contract price aforesaid, and in addition ihereto the 
sum of four hundred and lifty dollars additional on account of extra 
work rendered necessary by a departure on the part of said Mc¬ 
Carthy from the plans, and which extra work was done with the 
knowiedge and consent and at the reąuest of said McCarthy, and 
which was fairly and reasonably wortli the said sum of $450.00. 

4. Your complainant Jeremiah J. Quinn further shows to the 
court that he bas receiyed on account of his said contract price and 
on account of the price of the extra work, as aforesaid, only the sum 
of $1,500.00, leaying a balance due him on the construction of said 

buildings of $1,700.00. 

3 5th. Your complainant Quinn further shows that on the 
2Gth day of October, A. D. 1893, he filed in the clerk’s office 

of the supremo court of the District of Columbia a notice of his in- 
tention to hołd a mechanic’s lien for $1,700.00, with interest from 
October 24th, 1893, on the property upon which said buildings were 
erected, and which is hereinafter now particularly described, and 
also on the buildings thereon erected. 

A copy of the said notice is herewith filed, marked “ Complain- 
ant’s Exhibit No. 2,” and prayed to be read and considered a part 
hereof. 

6. After the execution of the contract liereinbefore referred to be- 
tween the complainant Jeremiah J. Quinn and the defendant Den- 
nis McCarthy, the complainant Samuel Hoss, doing business under 
the firm name of Barber and Iioss, at the reąuest of said Quinn, 
supplied him with lumber and mill-work for use in the construction 
of said buildings and which entered into the construction thereof, 
which lumber and mill-work was of the fair and reasonable yalue of 
$399.60, and said lumber was furnished not later tlian October lst, 
1893, and on the 23rd day of Noyember, A. D. 1893, your complain- 
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ant Samuel Ross filerl in the clerk’s office of the District of Columbia 
a notice of his intention to hohl a lien on said buildings and the 
ground upon wliich they were erected for said sum of $399.60, and 
he files herewith a copy of said notice, and the same is marked 
“ Complainanfs Exhibit No. 3,” and it is prayed that the same may 
be read and considered a part hereof. 

4 7. The owner of said ground and the buildings thereon is 
the said defendant, McCarthy, and the work clone and ma¬ 
teriale furnished thereon by the conrplainant Quinn was done and 
furnislied by yirtue of a contract between hini and the said Mc¬ 
Carthy, and the materials furnished in the erection of said build¬ 
ings by the complainant Ross were furnished under a contract and 
agreement with said .Jeremiah J. Quinn, the principal contractor 
with said Dennis McCarthy. 

8. Your complainants further aver that work on said buildings 
was commenced on or about the lst day of March, A. D. 1893. 

9. The real estate hereinbefore referred to is known and desig- 
nated as and being lots numbered ten (10) and eleven (11), in the sub- 
diyision madę by Edward P. Btirket of parts of the tracts of lands 
in the county of Washington, District of Columbia, formerly called 
“ Mt. Airy ” and “ Friendship,” as per piat recorded in County Book 
8, page 144, of the surveyor’s office of the District of Columbia. 

10. The defendant Dennis McCarthy, being seized in fee-simple of 
said real estate by deed dated May 15, 1893, and recorded May 25, 
1893, in Liber No. 1812, folio 168, of the land records of the Dis¬ 
trict of Columbia, conyeyed the same to the defendants Josiah C. 
Stoddard and Addison G. Dubois in fee-simple, in trust, to secure 
the defendant The Washington National Building and Loan Associ- 
ation of Washington, D. C., a hond of $10,000 securing certain ad- 
yances then madę or thereafter to be madę to the said McCarthy; 
but your complainants do not know how much money lias been ad- 

yanced by said association to the said McCarthy or the time 

5 at wliich said adyances were madę, and they ask that said 
association discover fully under oath wliat amount of money 

has been advanced by it to the said McCarthy and times when said 
money was advanced. 

ll/Your complainants further show that, so far as they are aware 
and so far as the public records disclose, no person, other than the 
complainants and the defendants have any interest in the said real 
estate or the subject-matter of this suit. 

The premises considered, your complainants pray that the above- 
named defendants, Dennis McCarthy, Josiah C. Stoddard, Addison 
G. Dubois, and The Washington National Building and Loan Asso¬ 
ciation of Washington, D. C., be served with process, be madę par- 
ties defendant hereto, and be reąuired to answer the exigencies of 
this bill. 

That the real estate hereinafter described may be sold for the pur- 
pose of satisfying the liens of the complainants hereinbefore referred 
to, and that a trustee or trustees be appointed for the purpose. 
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And that the complainants raay have such other and further re¬ 
lief in the premises as may be necessary or proper. 

HAMILTON & COLBERT, 

Solicitors for Complainants. 

The defendants to tliis bill are Dennis McCarthy, Josiah C. Stod- 
dard, Addison G. Da Bois, The Washington National Building and 
Loan Association of Washington, D. C. 

6 Answer of Dennis McCarthy. 

Filed August 20,1894. 

In the Supreme Court of the District of Columbia. 

Jeremiah J. Quinn and Samuel Ross, the" 

Latter Doing Business as “ Barber & Ross,” 

vs. 

Dennis McCarthy, .Josiah C. Stoddard, y Equity. No. 15751. 
Addison G. Dubois, The Washington Na¬ 
tional Building and Loan Association of 
Washington, D. C. 

The separate answer of Dennis McCarthy, the above-named de¬ 
fendant, to the bill of complaint of the above-named complainants, 
respec-tfully shows to the court as follows: 

1. He admits the residence and citizenship of the complainants, 
and also on information and belief admits the residence and citizen¬ 
ship of the other defendants. He admits that he is a resident of the 
District of Columbia. 

2. He admits that on or abo.ut the 6th day of February, 

7 A. D. 1893, the complainant Jeremiah J. Quinn agreed to 
construct for liim eight houses at Tennallytown, D. C., and 

agreed to furnish all materiał and labor necessary for the construc- 
tionof the same according to the plans furnished him by the said 
complainants, but denies that the said Quinn constructed the said 
houses according to said plans and specifications or furnished all 
materiał and labor for the same and completed the same. 

Further answering the 2nd paragraph, the said defendant says 
that he did promise to pay the said Quinn $2,750.00 for eight houses 
constructed according to the said plans and specifications, but denies 
that his promise was ever binding or valid in law, for the reason 
that the said Quinn utterly failed to keep his contract and at times 
almost abandoned the work ; and the said defendant says that he was 
on the said 6th day of February willing to perform every covenant 
of his contract, and on the said 24th day of October, 1893, and even 
now would liave been willing to pay the said sum if such payment 
ought under the circumstances to have been madę. The said de¬ 
fendant says that he paid the sum of $1,000, as stipulated, when the 
houses were under roof, althoughhe saw how the complainant Quinn 
was yiolating the terms of his agreement. 
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3,4. The said defendaut denies that the said complainant, Jere- 
miah J. Quinn, fully completed the said liouses on the 24th day of 
October, 1893, or any otlier day, and denies that the said Quinn was 
on that day entitled to receiye from him any sum of tnoney what- 
ever, and denies that the said Quinn with his knowledgeand 

8 consent did for him any work additional to that agreed upon 
or did any extra work whatever, and denies that he is entitled 

to receiye on that account the sum of four hundred and fifty dollars 
($450) or any sum whateyer; but the said defendaut, further an- 
swering, says that the said complainant, from the foundations of the 
said houses to the roof- of the same, performed his work in a negli- 
gent, careless, and unskilful manner; that he did not construct the 
foundations of the said houses or furnish them with such timber as 
were specified between them; that the said defendaut, after having 
madę the payment of $1,000 aforesaid and having discovered the 
intention of the complainant to defraud and deceiye him in the 
execution of the work, was obliged to employ an able mechanic, at 
a great loss and expense to himself, to insure the said work, and 
especially to see that the houses were so constructed as to be habita- 
ble; that he was obliged to undo part óf the work and replace it as 
stated in the eontraet, in order to render the buildings safe; that 
the said defendaut has overpaid the said Quinn in paying, first, the 
sum of $1,000 and then $500.00, making in all $1,500, and on the 
day when the houses were declared by the said complainant to be 
completed so notified him and iuformed him that he proposed to 
deduct from the said sum of $2,750.00 the sum of $1,500.00, which 
he had unfortunately paid the said Quinn, the amount expended 
by him to the carpenter aforesaid to protect the work, the cost of 
rebuilding according to specification, the amount reąuired to com- 
plete the work, and the damages occasioned by the delay, and that 
he owed Quinn nothing and intended to pay him nothing morę, 
but proposed to sue him for breach of his eontraet to compensate 
for the damages sustained by him. He admits that after 

9 this John Quinn, one of the bondsmen as hereafter specified, 
left with him the keys of the said houses, but denies that he 

ever accepted the same as a performance by the said Quinn of the 
eontraet, and took the keys under the circumstances above related, 
and reserying to himself the right to set off the expense incur-ed 
and recoup the damages sustained. The said defendant denies that 
he on the 24th day of October owed the said complainant $1,700.00 
or any sum whateyer. 

5. The said defendant admits the ayerments of this paragraph on 
information and belief. 

6. The said defendant to so much of this paragraph as avers that 
the said complainant, Samuel Ross, trading as Barber and Ross, 
furnished timber and mill-work for said buildings prior to October 
lst, 1893, says that he has no personal knowledge of the same and 
can neither ad mit nor deny it, but, if materiał, reąuires striet proof 
thereof. On information and belief he admits the allegation of this 
paragraph in regard to the filing of the notice of the intention of 
the said Samuel Ross to hołd a lien on said buildings. 
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But, further answering, the saki (lefendant says that he had re- 
ceived no intimation from any souroe that the said complainant had 
furnishcd any materiał for the construction of tlie said buildings 
prior to the said 24tli day of October, 1894, when the said coin- 
plainant, Quinn, declared the said liouses completed and the said 
defendant notified him that there was nothing in his liands further 
due him, as he had already been overpaid, and that sonie time after- 
wards, to wit, on or about the 23rd day of November, he was noti¬ 
fied of the claim of the said Samuel Ross. 

10 7. The said defendant says that he is the owner of an 

eąuitable interest in the said property ; that it is subject to 
the trust dated May 15th, 1893, to secure the defendant The Wash¬ 
ington National Building and Loan Association of Washington, D. G., 
in the sum of $3,500.00, of which but about $2,500.00 remains un- 
paid, and in answer to the allegation of tliis paragraph, in which it 
is averred that materials were furnislied under a contract with the 
said Jeremiah J. Quinn, says that he has no personal knowledge of 
the same, and therefore can neither admit nor deny it. 

8. The said defendant is unable to either admit or deny the aver- 
inents of tliis paragraph, but, if materiał, calls for strict proof of the 
same. 

9. The said defendant admits the averments of tliis paragraph. 

10. The said defendant, in answer to this paragraph, admits that 
he executed the deed of trust as stated lierein, but, further answer¬ 
ing, says that a hond for the sum of $5,000.00 was executed by the 
said defendant and the said complainant, Quinn, and one John Quinn 

10 protect the buildings aforesaid from mechanics’ liens, which said 
hond is in fuli force and yirtue, and a copy of which is liereto an- 
nexed, marked Defendants’ Exhibit No. 1, and prayed to be read as 
a part liereof. 

Further answering this paragraph, the said defendant says that 
the Washington National Building and Loan Association advanced 
on his account the sum of $3,500.00, of which $980.00 was 

11 paid to complete title to the said real estate, and $1,500.00 
paid to the complainant Quinn, as hereinbefore specified. 

11. The said defendant admits the allegation of this paragraph. 

DENN1S McOARTHY. 


EDWARD L. GIES, 

Solicitor for Defendant McGarthy. 


I do solemnly swear that I have read the foregoing answer by me 
subscribed, and that I know the contents thereof, and that the mat- 
ters and things therein stated on my personal knowledge are true, 
and tliose stated upon information and belief I believe to be true. 

DENNIS McOARTHY. 


Subscribed and sworn to before me this 20th day of August, A. D. 
1894. 


J. R. YOUNG, Clerk, 

By F. W. SMITH, Ass’t Clerk. 
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12 Exhibit No. 1. 

Filecl August 20, 1894. 

Know all men by these presents, that we, Dennis McCarthy, Jere- 
miah J. Quiim and John Quinn, are held and firmly bound unto the 
Washington National Building and Loan x4ssociation of the City of 
Washington, District of Columbia, in the fuli and just sum of five 
thousand dollars in current money of the United States of America, 
to be paid to the said association, its successors or assigns, to which 
payment well and truły to be madę and done, we bind ourselves and 
each of us, our and each of our lieirs, executors and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 18th day of May in the year 
eighteen hundred and ninety-three. 

Whereas the said Dennis McCarthy has negotiated and receiyed a 
loan from the Washington National Building and Loan Association 
of the sum of thirty-fiye hundred (3,500) dollars upon the security of 
the property hereinafter described, as will morę fully appear by his 
bond and deed of trust of this datę therefore and thereon, in consid- 
eration whereof, and in order to secure said loan of thirty-five hu u- 
dred (3,500) dollars said Dennis McCarthy, Jeremiah J. Quinn and 
John Quinn have undertaken and agreed and do hereby undertake 
and agree to insure or guarantee said Washington National Building 
and Loan x4.ssociation against loss by reason of mechanics’ or build- 
ers J liens or claims for work, labor, materials or otherwise, 

13 under the act of Congress, approyed July 2,1884, or under any 
otlier act or law, being madę or asserted against certain pieces 

or parcels of land situate, lying and being in Tennallytown in the 
District of Columbia, and known and described as follows, to wit: 
Lots ten and eleyen (10 & 11) błock three (3) in a subdiyision madę 
by Edward P. Burket, of part of tracts, originally known as “ Mt. 
Airy ” and “ Friendship,” as being as per piat recorded in Liber 
County 8, folio 144 of the records of the surveyor’s office of the Dis¬ 
trict of Columbia, and the buildings or improyements thereon erected 
or to be erected. 

And whereas the said Dennis McCarthy and Jeremiah J. Quinn 
and John Quinn liave agreed, and do hereby agree, to i-demnify and 
save harmless the said Washington National Building and Loan 
Association against any and all loss, damage, costs and expenses, 
which it may liereafter sufler, incur, be put to, pay or lay out by rea¬ 
son of any such claims or liens, and have further agreed, and do 
hereby agree, to pay and discharge forthwith each and every such 
claims, or claims, lien or liens, which shall be filed or asserted 
against the hereinbefore-mentioned real estate, and the buildings or 
improyements erected, or to be erected thereon, or any part thereof. 

No w the condition of this obligation is such that, if the said Den¬ 
nis McCarthy and Jeremiah J. Quinn and John Quinn, their lieirs, 
executors, administrators or assigns shall perform their aforesaid 
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agreement, and shall well and sufficiently save and keep harmless 
and indemnified the said Washington National Building and Loan 
Association and its successors from all costs, loss and damage 
14 it may be put to, suffer or ineur, by reason of any mechanics’ 
lien or liens, that may be madę or asserted against the said 
real estate and the buildings and improvements thereon, or any part 
thereof, then this obligation to be nuli and void, otlierwise to remain 
in fuli force and effect and yirtue in law. 


(S’d) 

DENNIS McCARTHY. 

'SEAL." 

(S’d) 

JEREMIAH J. QUINN. 

SEAL._ 

(S’d) 

JOHN QUINN. 

"SEAL.’ 


Signed, sealed and deliyered in the presence of— 

(S’d) THOS. H. ANDERSON. 

(S’d) HENRY HALSEY. 

15 Finał Decree. 

Filed May 27, 1895. 

In the Supreme Court of the District of Columbia. 

Jeremiah J. Quinn et al. 1 

vs. >Equity. No. 15751, Doc. 37. 

Dennis McCarthy et al. ) 

This cause came on to be heard upon the pleadings and proofs, 
and haying been argued by counsel and considered by the court, it 
is this twenty-seyenth day of May, A. D. 1895, adjudged, ordered, 
and decreed that the complainant Jeremiah J. Quinn is entitled to 
and lie is hereby declared to have a lien upon the real estate de- 
scribed in the bill of complaint filed in the above-entitled cause for 
the sum of $1,250.00, with interest thereon from the 24th day of Oc- 
tober, A. D. 1893, and for the purpose of satisfying said lien it is 
hereby adjudged, ordered, and decreed that said real estate be sold, 
and that Michael J. Colbert and Edward L. Gies be, and they are 
hereby, appointed trustees to make said sale. The course and man- 
ner of tlieir proceedings shall be as follows: They shall first file in 
this cause their several bonds to the United States in the penal sum 
of three thousand dollars each, conditioned for the faithful perform¬ 
ance of their duties as sucli trustees. They shall next proceed to sell 
said real estate, diyested of the title of all the parties to this cause, 
at public auetion, in front of the premises, to the highest bidder 
therefor, and as soon after said sale as may be practicable they shall 
report their action in the premises to the court. It is further ad¬ 
judged, ordered, and decreed that in the distribution of the 

16 proceeds of said sale the said trustees shall first pay the costs 
of this suit and shall next pay off any balance which may be 

found to be due to the defendant The Washington National Build¬ 
ing and Loan Association on account of the indebtedness secured 
by the deed of trust referred to in the proceedings had in this cause, 
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and tbey shall next pay to said Jeremiah J. Quinn the said sum of 
$1,250.00, with interest as aforesaid, less the sum of $399.60, with 
interest from the first day of October, 1893, which shall be paid to 
the complainant Samuel Ross, and the balance of said proceeds of 
sale, if any, shall be paid to the defendant McCarthy. In the eyent, 
however, that said real estate shall not sell for a sum sufficient to 
pay off and satisfy in fuli to the said Jeremiah J. Quinn the said 
sum of $1,250.00, with interest as aforesaid, after the payment of 
costs and the sum due to the said Washington National Building 
and Loan Association as aforesaid, then and in that event it is fur- 
ther adjudged, ordered, and decreed that said Quinn shall recover 
personally against said Dennis McCarthy the said sum of $1,250.00, 
with interest as aforesaid, or so much thereof as shall not have been 
paid and satisfied by the sale of said real estate, and have execution 
therefor as at law. 

W. S. COX, J. 

17 Order Finally Ratifying Sale. 

Filed August 8,1895. 

In the Supreme Court of the District of Columbia. 

Jeremiah J. Quinn et al. 1 

vs. V No. 15751. Eąuity. 

Dennis McCarthy et al. j 

No objection having been shown to the court, it is this 8th day of 
August, A. D. 1895, ordered that the sale madę by the trustees of 
the real estate described in these proceedings and heretofore reported 
to the court be, and the same is hereby, finally ratified and con- 
firmed. It is further ordered that this cause be, and it is hereby, 
referred to the auditor of this court for the purpose of stating the 
account of the trustees and the proper distribution of the fund in 
tlieir hands. The said auditor shall ascertain and report wliat 
balance, if any, is due by the defendant Dennis McCarthy to the 
defendant The Washington National Building and Loan Associa¬ 
tion on account of the debt secured by the deed of trust referred to 
in the proceedings had in this cause. 

CHAS. C. COLE, 

Msso. Justice. 


18 Filed Noyember 4, 1895. 

Schedule A. 

Account of Michael J. Colbert and Edward L. Gies , Trustees. 

Dr. 

To proceeds of sale of lots 10 and 11, in Burket’s subdi- 
vision of parts of “ Mt. Airy ” and “ Friendship,” to the 
Washington National Building and Loan Association 

for $3,600.00.. $3,600.00 

2—1120a 
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By costs of suit... $207.00 

“ Evening Star, notice of sale. 34.41 

“ court recoril, clitto .. 1.00 

“ Law Reporter, order nisi . 8.55 

“ taxes paid by trustees.. 50.80 

“ trustees’ commissions. $138.00 

Less to auctioneer.. 10.00 

-128.00 

“ C. G. Sloan & Co., auctioneers. 25.00 

“ auditor’s fees. . 45.00 

Balance to Schedule B. 3,100.24 


$3,600.00 

JAS. G. PAYNE, Auditor. 

19 Schedule B. 

Distribution. 


Balance from Schedule A... $3,100.24 

To the Washington National Building and Loan Association. 

Balance due per aecount stated in Schedule 
(i 3189.35 

A £>pl fecl tiiiś! *. . . . 3*,100.24 3,100.24 

89.11 

JAS. G. PAYNE, Auditor. 


20 


Order Ratifying Auditor's Report, Ar. 


Filed Noyetnber 19, 1895. 

In the Supreme Court of the District of Columbia. 

Jer-miah J. Quixx et al. ) 

vs. > Equity. No. 15751. 

Dennis McCarthy et al. I 

It appearing to the court that the sale madę by the trustees in 
this cause to the defendant The Washington National Building and 
Loan Association of the real estate described in these proceedings 
has been finally ratified and confirmed, it is by the court, tliis 19th 
day of Noyember, adjudged, ordered, and decreed that said trustees 
convey said real estate to said association in fee-simple by a proper 
deed of eonveyance, diyested of the title of all the parties to this 
cause; and it further appearing to the court that said association, 
the purchaser of said real estate, as aforesaid, has paid to said trus¬ 
tees the sum of $1,200.00 in cash, being the one-third cash payment 
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reąuired by the decree for sale ; and it further appearing by the re¬ 
port of the auditor, herein filed on the 4th day of November, A. D. 
1895, that. said association is entitled to all said proceeds of sale 
after the payment of the costs of this suit, to wit, $499.76, and that 
all the parties hereto are willing that said auditor’s report be eon- 
firmed, it is further ordered that said auditor’s report be confirmed, 
and that said trustees, after the payment of the costs aforesaid, pay 
over to said association or to its solicitors of record all the fund 

21 in their hands. It is further ordered that said Washington 
National Building and Loan Association recoyer personally 

from the defendant Dennis McCarthy the sum of eighty-nine 100 
dollars, being the balance due from said McCarthy to the said asso¬ 
ciation over and above the proceeds of the sale of said real estate, 
and that said association have execution therefor as at law. 

E. F. BINGHAM, C. J. 

Nov. 16,1895. 

We consent. 

M. J. COLBERT, 

For Himself, and 
A. B. DUYALL, 

So l’rs for Comp lainants. 

EDWARD L. GIES, 

Sol 1 r for Defendant McCarthy. 

T. H. ANDERSON, 

SoVr for Other Defendants. 

22 Petition to Ezecute and Eererse Decree. 

Filed April 16, 1901. 

In the Supreme Court of theDistrict of Columbia, Holding a Special 

Term for Eąuity Business. 

Teremiah J. Quinn et al. 1 

vs. > Eąuity. No.-15751, Docket No. 37. 

Dennis McCarthy et al. j 

The petition of the above-named complainant, Jeremiah J. Quinn, 
respectfully represents to the court as follows: 

1. In pursuance of the liearing heretofore Lad in the above- 
entitled cause upon the original bill, answers, pleadings, and testi- 
mony filed therein, this honorable court on the 27th day of May, 
A. D. 1895, passed a decree in said cause deelaring the complainant 
to have a lien for the sum of one thousand two hundred and fifty 
dollars ($1,250.00), with interest thereon from the 24th day of Octo- 
ber, 1893, upon certain real estate described in said original bill of 
complaint, and appointed trustees in and by said decree to sell said 
real estate at public auction, and out of the proceeds from said sale 
it was directed that, in addition to paying the costs of the suit and 
whatever balance might be found due to the Washington National 
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Building andLoan Association, tliey shoulcl next pay to complain- 
ant the sum of one tliousand two hundred and fifty dollars 
($1,250.00), witli interest as aforesaid, less the sum of three hundred 
and -ninety-nine dollars and sixty cents ($399.60), with interest from 
the first day of October, 1893, which was directed to be paid 

23 to one Samuel Ross; and it was further proyided that sliould 
said real estate not sell for a sum sufficient to satisfy in fuli 

the claim of the complainant Jeremiah J. Quinn, witli interest as 
aforesaid, the latter should have the right to recover personalty 
against the said Dennis McCartliy the said sum of one tliousand 
two hundred and fifty dollars ($1,250.00), witli interest as aforesaid, 
or so much thereof as might not have been satisfied and paid by 
the sale of said real estate, and that for said balanee the said Jere¬ 
miah .J. Quinn should be entitled to execution as matter of law, as 
will appear, reference being liad to said original decree filed herein 
upon said 27th da} r of May, 1895. 

2. In pursuanee of the terms and authority vested in tliem by said 
decree, the trustees mentioned therein, viz., Michael J. Colbert and 
Edward L. Gies, proceeded to and did sell said property and subse- 
ąuently had their account stated by the auditor of this court and 
confirmed by the court, as wili appear, reference being had to said 
account heretofore filed in this cause; that in and by said account 
it would appear that after the payment of the costs and expenses of 
said sale and the balanee upon said trusts not only did nothing re- 
main for distribution to the complainant Jeremiah J. Quinn, but 
that as a matter of fact the sum of about eighty-nine dollars and 
eleven cents ($89.11) still remained due to said building association; 
that your petitioner has therefore received nothing by reason of said 
sale or under said decree. 

3. Petitioner further States that on or about the 22nd day of Oc¬ 

tober, A. D. 1900, the defendant Dennis McCartliy received 

24 from one William L. Hiekey and others, heirs of Lawrence 
Hickey, deceased, a deed of conyeyance in fee of piece or 

parcel of land situate, lying, and being in the District of Columbia, 
known and distinguished as lot twelve (12), in błock seventeen (17); 
iu Howard University’s subdiyision of a farm formerly owned by 
John A. Smith and now known as Efiingham, as the same is re- 
corded in piat in Liber District Number One (1), folio- 76J and 77, 
said property being, petitioner is informed and belieyes, of the value 
of at least four thousand dollars ($4,000.00), as will appear, reference 
being had to said deed recorded in Liber 2535, at folio 185, one of 
the land records of the District of Columbia. 

4. Petitioner further says that inasmuch as said decree has never 
been satisfied and the same is a personal decree against the defend¬ 
ant Dennis McCarthy and a lien against all property of whateyer 
description he may subseąuently have, become possessed of, or in 
anywise entitled to, he is adyised and belieyes, and therefore sub- 
mits, that he is entitled to have said decree enforced against the 
property herein described in eąuity, the same not being enforceable 
by writ of fieri facias, and to have a trustee or trustees appointed to 
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make sale thereof and distribute the same under said decree and in 
accordance with the orders of this court and the rights of petitioner, 
or to have an eąuitable fiat entered in said decree and execution 
thereon as at law. 

Wherefore, the premises considered, petitioner says: 

1. That a rule to show cause may be issued out of this honorable 

court, directed against the defendant Dennis McCarthy, re- 
25 ąuiring him to show cause, if any he has, by a day certain 
to be therein named, why the relief prayed for in this peti- 
tion may not be granted or why execution should not issue on the 
decree heretofore passed. 

2. That this honorable court may appoint sonie proper person or 
persons as a trustee or trustees of the property herein described, 
with directions to sell the same for the purpose of satisfying the 
terms of said decree and of petitioner^ rights thereunder and of dis- 
tributing the proceeds among the parties who may be entitled 
thereto under the direction of this court, or may enter a new decree 
in the naturę of a fiat in a judgment at law and award execution 
thereon, and for such other and further relief as the naturę of this 
petition may reąuire and to the court may seem proper. 

JEREMIAH J. QUINN. 

LAMBERT & BAKER, 

Attorneys for Petitioner . 


District of Columbia, ss : 

I, Jeremiah J. Quinn, being first duły sworn, on oath depose and 
say that I am the petitioner named in the foregoing petition by me 
subscribed and know the contents thereof; that the inatters and 
things therein stated of my own personal knowledge are true, and 
those stated upon information and belief I believe to be true. 

JEREMIAH J. QUINN. 


26 


Subscribed and sworn to before me this 13th day of April, 
A. D. 1901. 


[SEAL.] 


RUTLEDGE WILLSON, 

Notary Public , D. C. 


Rule to Show Cause. 

Filed April 16, 1901. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term for Eąuity Business. 

Jeremiah J. Quinn et al. ) 

vs. >In Eąuity. No. 15751, Doc. 37. 

Dennis McCarthy et al. J 

Upon consideration of the petition filed herein by the complain- 
ant Jeremiah J. Quinn, asking that the decree heretofore filed. herein 
be enforced against property described in said petition and trustees 





14 


DENNIS MCCARTHY VS. J EHE MI AII J. Q,UINN. 


appointed to sell said property and improvoments to satisfy the 
claim of said complainant, or that execution be awarded on said de¬ 
cree, it is this 16th day of April, A. D. 1901, ordered that the defend¬ 
ant J)ennis McCarthy be, and he hereby is, rcquired to show cause, 
if any he have, on the 30th day of April, A. D. 1901, why the relief 
prayed for in and by said petition should not be granted*; provided 
a copy of this nile be served upon said defendant on or before the 
20tb day of April, A. D. 1901. 

By the court: 

A. C. BRADLEY, Justice. 

27 MarshaVs Return. 

Served copy of within order on defendant Dennis McCarthy per- 
sonally April 16,1901. 

AULICK PALMER, Marshal. 

28 Answer of Dennis Mc Carthy. 

Filed May 21, 1901. 

In the Supreme Court of the District of Columbia, Holding an Equity 

Court for said District. 

Jeremiah J. Quinn et al.1 

vs. >Equity. No. 15751. 

Dennis McCarthy et al. ) 

For answer to the petition in the above cause, filed on the 16th 
day of April, 1901, or to so much thereof as this respondent is ad- 
vised that it is materiał so to answer, answering, he says: 

1. In answer to the first paragraph of said petition, this respond¬ 
ent says that it is true, as he is now informed, that there appears of 
record in this cause a personal decree as in this paragraph of the 
petition set forth, but that he is adyised as matter of law, and being 
so adyised he avers, that the court passing said decree was without 
jurisdictioii so to do, it appearing by an inspection of the proceed- 
ings therein that said part of said decree awarding a personal judg- 
ment against him was passed without due process of law, and by 
the granting thereof in said proceedings he was depriyed of his con- 
stitutional riglit of trial by jury. 

2. And, further answering said petition, this respondent says that 
at the time the contract alleged to have been entered into by him is 
claimed to have been madę, and the bill filed in this cause toenforce 

the alleged rights of complainant thereunder, and duringthe 

29 entire pendency of said suit, and until and after the finał de¬ 
cree was rendered lierein this respondent was men taiły in- 

capable of executing a valid deed or contract, and was utterly inca- 
pable because of said defective mental condition of employing counsel 
in his own behalf, and it was legally incompetent for counsel to so 




DENNIS MCCARTHY VS. JEREM I A H J. QUINN. 


15 


appear for bim, to defend said cause, and tliis respondent bad no 
knowledge of the naturę or import of said suit. 

This respondent further says that be did not know of the signing of 
said finał decree until the rule to show cause which he now answers 
was seryed upon hitn ; that the inental impairment of this respond¬ 
ent was of such degree that he was non compos mentis during the en- 
tire time of the pendency of said suit, at the time of the making of 
the said alleged contract, upon which said decree was based, as well 
as at the time of the rendering of the said finał decree in this cause, 
and this respondent further says that because of and in recognition 
of the fact that he was an irresponsible person and in an irrespon- 
sibłe mental condition the money with which the property sought in 
these proeeedings to be attached under this rule to show cause was 
purchased was by him given to one Lawrence Hickey, now de- 
ceased, for the purpose of protecting this respondent and his said 
money and property while he continued in such condition and be- 
fore the filing of the original bill in this cause; that said property 
herein attached was bought by said Lawrence Hickey, with said 
fund, and title taken in his name, and after his recent demise the 
heirs-at-law of said Hickey conveyed said property to this respond¬ 
ent, he haying suffieiently recovered his mental condition as to be 
able to care for his own interests. 

30 Further answering, this respondent says that the complain- 
ant Jeremiah J. Quinn, at the time of the making of said 
alleged contract and during the pendency of said suit, as well as at 
the time of the passingof said finał decree herein, was well awareof 
respondent^ impaired mental condition, and, because of said fact and 
the respondenta condition, he is advised,and so avers, that thecourt 
was without jurisdiction to pass said finał decree against this re¬ 
spondent, and the proeeedings in said cause are irregular and void. 

And now, haying fully answered, this respondent prays that a 
commission may issue or reference be had to an examiner of this 
court or issues framed to determine the truth of the ayerments herein 
alleged, and that said rule herein issued against him be ąuashed and 
the petition dismissed ; and he will ever pray. 

DENNIS McCARTHY, Respondent 

MASON N. RICHARDSON, 

HUFTY & HIJFTY, 

Solicitors. 

District of Columbia, To wit: 

I, Dennis McCarthy, on oath say I have read the aforegoing answer 
by me subscribed and know the contents thereof, and that the mat- 
ters therein stated as of my own knowledge are true, and that the 
matters therein stated on information and belief I believe to be 
true. 

DENNIS McCARTHY. 

Subscribed and sworn to before me this 21st day of May, 1901. 

J. R. YOUNG, Clerlc, 

By R. J. MEIGS, Jr., Ass’ł CVŁ 
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31 Decree, Appeal, &c. 

Filed-,-. 

In tlie Supreme Court of tlie District of Columbia. 

Jeremiah J. Quinn et al. 1 

vs. lin Eąuity. No. 15751. 

Dennis McCarthy et al. j 

Tliis cause coming on to be heard upon the petition filed by Jere- 
miah J. Quinn on the 16th day of April, A. D. 1901, the rule to 
show cause issued thereon, and the answer of Dennis McCarthy, 
filed on the 21st day of May, A. D. 1901, and it appearing to the 
court that the petitioner is entitled to have execution awarded on 
the decree of May 27th, A. D. 1893, for the fuli amount therein de- 
creed to him (no part thereof being paid), and that no suffieient 
reason why said execution should not be awarded is shown by said 
answer of said Dennis McCarthy, it is by the court, this 31st day of 
May, A. D. 1901, adjudged, ordered, and decreed that said complain- 
ant, Jeremiah J. Quinn, have execution of said decree for the sum 
of one thousand two liundred fifty dollars ($1,250), with interest from 
the 24th day of October, A. D. 1893, together with the costs of this 
nroceedins:, said execution to issue on said decree as at law. 

1 A. C. BBADLEY. 

i 

From this decree defendant Dennis McCarthy appeals to the 
Court of Appeals, and the court fixes the hond at one thousand dol¬ 
lars ($1,000.00). 

32 Memorandum. 

June 27,1901.—Appeal hond filed. 


Order for Transcript. 

Filed Julv 22,1901. 

%/ * 


In the Supreme Court of the District of Columbia. 
Jeremiah J. Quinn et al., Complainants, 1 

\ • j at 


Dennis McCarthy et al., Defendants. 


Eąuity. No. 15751. 


The clerk will please prepare the following record for appeal of 
above-entitled cause to the Court of Appeals, viz: 

Original bill, filed July 28, 1894. 

Answer of Dennis McCarthy, “ Aug. 20, 1894. 

Decree, “ May 27, 1895. 

Order ratifying sale, &c., “ Aug. 8, 1895. 

Schedul.es A & B of auditoFs report, “ Nov. 4, 1895. 

Finał decree, &c., “ “ 19,1895. 
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“ Ap’l 16,1901. 

U u u u 

“ May 21, “ 

“ May “ “ 

MASON N. RICHARDSON, 
HUFTY & HUFTY, 

Attorneys for Appellant McCarthy. 

33 Order Eztending Time to File Transcript. 

Filed July 30,1901. 

In the Supreme Court of the District of Columbia. 

Jeremiah J. Quinn et al., Complainant-,1 

■vs. vEquity. No. 15751. 

Dennis McCarthy et al., Defendants. J 

The time for filing the transcript of record in the above-entitled 
cause for the purpose of appeal thereof to the Court of Appeals is 
hereby extended to August 15th, 1901. 

A. C. BRADLEY, Justice. 

WILTON J. LAMBERT, 

So licitor for Comp lainant. 

34 Supreme Court of the District of Columbia. 

United States of America, \ 

District of Columbia, ( SS ' 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
32, inclusiye, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is madę part 
of this record, in cause No. 15751, eąuity, wherein Jeremiah J. Quinn 
et al. are complainants and Dennis McCarthy et al. are defendants, as 
the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 29th day of July, 
Columbia. A. D. 1901. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1120. Dennis McCarthy, appellant, vs. Jeremiah J. Quinn. Court 
of Appeals, District of Columbia. Filed Aug. 14,1901. Robert 
Willett, clerk. 


Petition of Quinn, 
Rule to show cause, 
Answer of McCarthy, 
Decree passed, 
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OCTOBER TERM, 1901. 


No. 1120. 


DENNIS McCARTHY, Appellant, 


vs. 

JEREMIAH J. QUINN, Appellee. 


STATEMENT OF FACTS. 

On July 28, 1894, Jereraiali J. Quinn and Samuel Ross 
filed a bill in the supreme court of the District of Columbia 
against Dennis McCarthy and others, for the purpose of 
enforcing a mechanic’s lien against certain property belong- 
ing to Dennis McCarthy; said property was subject to. a 
trust madę to the Washington National Building and 
Loan Association, which was also a defendant to the bill, as 
well as the trustees under the trust. The bill recited the 
contraet price and the lien filed by Jeremiah J. Quinn for 
the fuli amount of the balance due on the contraet price as 
well as a certain amount claimed for extra work done with 
the knowledge and consent and at the request of McCarthy. 
The bill also showed that certain work was done on the 
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property by Samuel Ross, thc complainant, and tliat lie li ad 
bied a lien claiming a certain sum of money ; the amount 
claimed by him was also claimed in the lien of Jeremiah 
J. Quinn. To tliis bill the defendant, Dennis McCarthy, 
filed a separata answer by liis attorney, in which be denied 
tliat the liouses were properly completed according to tbe con- 
traet. He admitted the existence of tbe trust, and as to tbe 
allegations of tlie bill, they were not denied or admitted ; the 
defendant called for strict proof. When tbe case came on to 
be hcard upon tbe pleadings and proofs and arguments tbe 
court, on May 27, 1S95, “ adjudged, ordered and decreed tliat 
tbe complainant. Jeremiah J. Quinn, is entitled to and lie is 
hereby declared to bave a lien upon the real estate described 
in tbe bill of complaint bied in tbe above-entitled cause, 
for tbe sum of twelve bundred fifty dollars ($1,250), witb 
interest tbereon from tbe 24tb day of October, A. D. 1893; ” 
and tben tbe decree ordered tliat for tbe purposes of 
satisfying tbe lien tbe real estate should be sold, and tbat 
Mieliael J. Colbert, w ho was tbe solicitor for tbe com¬ 
plainant, and Edward L. Gies, who was the solicitor for tbe 
defendant McCarthy, be appointed trustees to make the 
sale; and tben tbat out of tbe proceecls of tbe sale they 
should first pay off tbe loan witb interest, and they sliould 
next pay to tbe complainant, Jeremiah J. Quinn, tbe sum of 
twelve bundred fifty dollars ($1,250), with interest as afore- 
said, less tbe sum of tbreo bundred ninety-nine dollars and 
sixty cents ($399.00), witb interest, which shall bepaid to tbe 
complainant, Samuel Ross, and tbat, tbe balance of tbe pro- 
ceecls of sale, if any, shall be paicl to tbe defendant, McCar- 
tb} 7 . Tben, in event, lioweyer, tbat said real estate shall 
not sell for a sum sufficient to pay off and satisfy in fuli to 
the complainant, Jeremiah J. Quinn, the said sum of twelve 
bundred fifty dollars ($1,250), witb interest asaforesaid, after 
the payment of costs and the sum due to the said Washing¬ 
ton National Building and Loan Association as aforesaid ? 
then and in tbat eyent, it isfurther adjudged, ordered and de- 





creed that the said Quinn shall recover personally against said 
Dennis McCarthy the sum of tiuehe hundredftfty dollars ($1,250) 
luith interest as aforesaid, or so much thereof as shall not have 
been paid and satisfied by the sale of said redl estate, and have 
execution therefor as at law .” 

On August 8, 1895, the case was referred to the auditor to 
state the trustees’ account, and on Noyember 4, 1895, the 
auditor filed his report, and on Noyember 19,1895, the re¬ 
port of the auditor was confirmed. In the confirmation of 
the report it appears that there was not sufficient to pay the 
trust on the property, and a deficiency judgment was given 
in favor of the Washington National Building and Loan 
Association for the sum of eighty-nine dollars, being the 
balanee due to the association over and above the proceeds 
of sale of said real estate. and the said association was given 
a right to have execution as at law. 

The case remained in this status until April 16, 1901, 
when Jeremiah J. Quinn filed a petition, in the naturę of a 
petition to make the decree of May 27, 1895, executionable. 
In his petition lie alleges the existence of the decree, giying 
liiiii the lien on the property for the sum of twelve hundred 
and fifty dollars ($1,250), and his right to execution at law 
for that amount, or for any balanee that might be due to 
liini after tlie sale of the property. He sets up that the 
property was sold and did not bring sufficienc to satisfy 
the trust, and that thereafter the defendant McCarthy 
became possessed of certain property in the District of 
Columbia, and was at the time of the filing of the peti- 
tion owner of certain property in the District of Colum¬ 
bia. The petitioner tlien ayerred that said decree never 
haying been satisfied, he was entitled by yirtue of his 
personal decree to a lien on all of the property belonging to 
Dennis McCarthy, and that the same not being enforceable 
by writ of fieri focios, he had a right to either liave trustees 
appointed to make sale of the property mentioned in the pe¬ 
tition or to kace an equitable fiat entered in said decree and e.c- 
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ecution thereon as at law. He then prayed for a rule to sliow 
cause why the property mentioned in the petition should 
not be sold to satisfy his lien, or ivhy ezecution should not 
issue on the decree heretofore passed, and that if the court did 
not appoint trustees to sell the property, that a n.ew decree 
might be entered in the naturę of a fiat on the judgment at law, 
and that ezecution be awarded to him. A rule to show cause 
was issued and served on the defendant, Dennis McCarthy, 
on April 16, 1901. 

On Mav 21, 1901, the said McCarthy liled his answer to 

i/ * ' u 

the petition. By his answer lie denied the jurisdiction of 
the court to award a personal decree, and then set up the 
fact that at the time the contract was madę, as well as at the 
time that the decree was entered, he was non compos mentis 
and not capable of protecting his rights. 

The case came on to be heard upon the petition filed by 
Ouinn and the answer of Dennis McCarthy, and the court 
deereed that the petitioner, .Jeremiah J. Quinn, was entitled 
to have execution awarded on the decree of May 27,1895, 
for the amount therein deereed to him, no sufficient cause 
haying been shown why cxecution should not be awarded, 
and the court thereupon adjudged, ordered, and deereed that 
said complainant have ezecution of his said decree for the sam 
of twehe hundred andfifty dollars ($1,250), with interest from 
the 24 th dag of October, A. D. 1893, together with costs of this 
proceeding, said ezecution to issue on said decree as at law. 

From this an appeal was noted to the court of appeals, 
and the case is now here upon this record. 


ARGUMENT. 


At the liearing of this cause the counsel for the respond¬ 
ent, Dennis McCarthy, abandoned their contention set up in 
their petition, and took the ground that the decree was a 
decree that was non-executionable, being, as they contended, 


uncertain in its terms; but as the answer 


up certain 
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facts as a defense to the petition, it is neeessary tliat we should 
briefly consider the defense therein set up. 

In the first place, the petition itself was fully warranted 
by the law and was in the naturę of a petition for an eąuitable 
scire facias , which is the means of reviving a deeree that has 
beconie dormant by lapse of time. Mr. Alexander, in his work 
on Chancery Praetice, says that where the deeree is non-exe- 
cutionable, the person entitled to have execution issued on 
it may file either a bill of revivor or have issued a sub- 
poena scire facias. In this case the court below treated the 
rule to show cause issued on the petition filed as an eąui¬ 
table scire facias, and the respondent McCarthy having fully 
answered the petition and the rule, the court had fuli juris- 
diction both of the subject-matter and the parties. The 
court below then, as stated before, stated that the petition 
filed was in the naturę of a petition for the subpeena 
scire facias, and that the rule was issued for the respondent 
to show cause; and that, the respondent not having shown 
any sufficient cause why execution should not issue on the 
deeree of May 27, 1895, execution was tliereupon awarded. 
The first contention set up by the appellant is that the 
court had no jurisdiction to pass the deeree. It cannot 
be doubted, nor has it ever been ąuestioned, that an eąuity 
court has jurisdiction in a mechanic’s lien case, and, hav- 
ing jurisdiction of the lien, it has fuli jurisdiction to award 
a personal deeree. There was no contention in the original 
proceedings that there should be any jury trial, or that the 
issues involved in the original proceedings should besettled 
by the jury. The defendant submitted to the jurisdiction of 
the court, submitted to the findings of the court and the re¬ 
port of the auditor, and nothing at that time was said about 
a right to a jury trial. 

Wliile there may be cases where a court of eąuity would 
send issues to a court of law to be tried by a jury, and even 
while there may be cases where a court of eąuity must send 
said issues, the case liere presented is not one, nor was, as 
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stated before, any attempt madę by the defendant to have 
anv issues framecl. The jurisdiction of tlie court in a case 
of tliis kind is well settled by the decision of the Supremo 
Court of the United States in the case of Davis vs. Alvord, 
94 U. S., 545. 

The answer further set up two other defenses—one that 
McCarthy was non compos mentis at the time that he madę 
the contract on wliieli the lien was claimed, whicli was the 
basis of the eąuity suit, and thepther, that during the pend- 
ency and at the time of the finał decree in the eąuity suit 
he was non compos mentis. In answer to the first contention 
it is onlv necessary to sav that the decree itself determined 
all ąuestions as to the yalidity of the contract, and that by 
the decree eyery defense that McCarthy might have had to 
the original suit was settled and determined, and no ąuestion 
can be raised in regard to it on this proceeding to revive the 
decree or award execution on it. It is well settled that the 
only defenses to a scire facicis , or in this case a subpoena scire 
facias, are matters of discharge, or that there is no such rec- 
ord in existence, or that there was an absolute want of juris¬ 
diction in the court which rendered the judgment or decree. 

Dickson vs. Wilkinson, 3 ITow., 57. 

Loeber vs. Moore, 20 D. O., 1. 

In this case, as far as the insanity of the defendant is set 
up as a defense, no ąuestion of jurisdiction is raised. Every 
matter affecting the status or ability of McCarthy to make 
the contract, and every matter in defense of the original 
suit was foreclosed by the decree. 

But the appellant contends that not only was he insane 
at the time of making the contract, but he was non compos 
mentis during the entire pendency of the suit and for 
some time after the rendition of the decree; that he was 
utterly incapable of employing counsel in his own be- 
half, and that he was legally incompetent to have counsel 
to appear for him, and that he had no knowledge of the 
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naturę or import of thc suit. The record sliows thathefiled 
his answer, whicli was sworn to bv him before the clerk of 
the court (Record, p. 6), and that his answer was signed 
by counsel and was a fuli answer to the matters contained 
in the bill. The record here before the court does not dis- 
close the fact that he testified in his own behalf in the orig- 
inal suit and before the auditor. The record in the court 
helów does show this fact, and that botli at the takingof the 
testimony in the original suit and before the auditor he was 
represented by counsel, and this record here before the court 
sliows that his counsel agreed to the ratification of the 
auditoFs report; but, however that may be, tlie law is well 
settled that a decree against a lunatic is neither yoid nor 
yoidable. 

Wood vs. Bayard, 63 Pa. St., 320. 

Stiggers vs. Brandt, 50 Md., 214. 

Woods V8. Brown, 93 Ind., 164. 

Steinburg vs. Schoolcraft, 2 Barb., 153. 

Freeman on .Judgments, sec. 152. 

It was, however, contended in the court below that, ad- 
mitting that the answer did not set up a suflicient reason 
why execution should not issue, the decree itself was so 
frained that it was not a tinal judgment on which execution 
could issue. The answer to this is twofold: First, that the 
record sliows that the decree is certain, as in the decree rat- 
ifying the auditoPs report, which was a part of the record 
of the court below, it appears that the trust was not paid, 
and therefore on the record the petitioner had a right to 
receive the fuli amount decreed to him. This fullv an- 
swers the contention of the appellant; but the decree, as ren- 
dered, was entered in conformity with the statute relating 
to mechanics’ liens in the District of Columbia. In the act 
of 1884, section 5 (Abert’s Compilation of the laws of the 
District of Columbia, p. 367), it is provided, among other 
things, that the proceedings to enforce the liens granted by 
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tlie aet shall be by bill in eąuity, and that all persons in- 
terested in the premises, as far as known, shall be madę par- 
ties complainant and defendant, and that “if judgment be 
rendered for the complainant, the court shall decree the sale 
of said land and premises and shall declare a proper dis- 
tribution of the fund arising from such sale; and if upon 
sale the proceeds bo insufficient to pay all liens under 
this ad, they shall stand as a judgment against the party who 
incurrcd the debt, if he be madę or become a party to the suit, 
but not otherwise; and said judgment shall bear interest and 
hare the same force and effect and be enforcedin the same manner 
as in cases of judgment at law” It might be said that it was 
not even necessary in this case for the decree to have awarded 
execution, because the act does say that if upon sale the 
proceeds be insufficient to pay all liens, they (meaning the 
liens) shall stand as a judgment against the party who in- 
curred the debt. In this case the party who incurred the 
debt w r as McCarthy; the liens were, by the decree, adjudged 
against him, and they stood as a judgment, bearing interest, 
and liaying the same force and effect and enforced in the 
same manner as in cases of judgments at law. So that the 
lien standing as a judgment, wlien unpaid by the sale, the 
petitioner had a right to take these proceedings without 
even having a decree for the balance due after the sale. 

But, besides the wording of the statute, it is well settled 
by the authorities that a judgment in a case of this kind, 
which authorized an execution for a deficiency after sale, is 
sufficientto authorize issuance of execution against the owners 
of the property for the wtiole amount due on the lien. 

Decker vs. 0’Brien, 1 Appellate Div. Rep. N. Y., p. 81. 

Baptist Church vs. Andrews, 87 111., 172. 

In the case of Decker vs. 0’Brien, above cited, the judg¬ 
ment was like the judgment in this case. In that case the 
court gave judgment for the whole amount adjudged to be 
due, qualifying the judgment by making the deductions, 
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if any, that might arise by reason of the sale of the premises. 
Speaking of the judgment, the court say : 

“ Concerning the form of the judgment to which defend- 
ant States an objection, it is true that it directs that the 
plaintiff recover of the defendant the whole amount 
adjudged to be due, but it also provides for the sale of the 
premises, and that if there be any deficiency remaining on 
the sale. that amount thereof be specified in the report of 
referee, and that the plaintiff recover of the defendant the 
amount of the deficiency so remaining and have execution 
therefor. There is nothing in this judgment from which it 
could be inferred that execution was to be issued against 
the property of the defendant for the whole amount of the 
lien. The true interpretation is that the premises are first 
to be resorted to, and that plaintiff have execution against 
the property for deficiency in case the fuli amount was not 
realized from a sale of the premises.” 

It is therefore insisted that the decree in this case is a 
proper and sufficient decree and the one that should be 
given under our statute, and that the decree beingin proper 
form and the respondent not having set up any reason why 
execution should not be issued on it, the court below was 
correct in awarding executiou by its decree, and that its 
judgment should be affirmed. 


Wilton J. Lambert, 

D. W. Baker, 

So licitors for Appellee. 
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